g lOlp it Leraer,
BUREAU OF LAW _ 7

- MEMORANDUM Yt s et ot i L g

C;;‘79~

L9 (11-65)

To: GMMMMDJ, Palestin and Macduff

FROM: E. "“ymﬂ:‘ Counsel
) sussccr;  GOTWAM BNOABCASTING CORPORATION
“ . Framghise Tax - Article 9-A

- '§rivilege years ended December 31, 1957
- - and December 31, 1958

e fu;::cr is a Delaware corporation qualified to do
- Vasiness in York and owning and operating radio station
-« WIS, with studios and offiges in New York City and a trans-
. migser in Lyndhurat, Nev Jersey. At issue is the allogcation
- Wikjch the corporation made of the receipts factor in the

| " o ‘;4¥ff«v,1w1ne-a allocation formuls on its franchise tax reports for
T :195T7 and 1958. Instead of allocating its receipts 100% to
A New York, taxpayer used a percentage meant to represent only

thet proportion of its total listening audience which was

- located in this State. This percentage was based on periodic

U surveys prepared for it which purported to show the number of

- "radio families™ listening to its programs at lesst once a

L week, tadbulated by states and counties. The basis for such
reduced allocation is the claim by the corporation that its
services are not performed entirely in New York but are per-
formed where the sponsor's message which it delivers reaches
the listener, dboth inside and outside the state. In auditing
and stating the franghise tax for the above periods the receipts
factor was allocated 1008 to New York.

Gothan has submitted s memorandum of law in whigh it
contends that the business of radio droadcasting is an inter-
state commerce activity and that taxes on its receipts, therefore,
zust be apportioned to the volume of business done within the
taxing state. However, as set forth in my memorsadum of
Becember 1, 1965 to Deputy Commissioner Doran, I am of the

¢ opinion that the cases cited by it in respect to violation of
the commerce clause are not in point. In that memorandum, I
pointed out that the vital distinction between a gross receipts
tax and one based on net ingome in so far as the commerce clsuse
is concerned has been repeatedly pointed out by the United Etates
Supreme Court (see United States Glue Company v. Ouk CGreek, 247
U.8. 321 (1918)). ¥ven under & privilege rry
upon gross recelpts, where a company is engaged in a jurisdietion
in both intrastate and interstate commerce, the fourt of 3{:&.
has held that interstate receipts may dbe taxed if fairly ted







o the setivities carriet n within the Saxing Jurisdiesien

stated,
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tamss wadex Avtiels SA of the Tau Law for the privilege
yosrs suded Bessuber 31, 1937 end Beember 31, 1938, and @
hosring having beon held fn conmceticn therewith ot the
effos of the State Tam Couniosien ia New Youk City en

pevesually and testified, together with Awseld R. Resomvessss,
of Counenl, and the zesswd heving beon duly summined and
esnsideved by the State Tan Commiseion,

It 18 hewedy Sounds

(1) Thet the tapayer was inceuposuted wndey the
lave of Delaveve oa July 13, 19353; began busiuses in Wew
Youk State en Jamusxy 53, 1954 and 4s cugaped in the busi~
2888 of wedis breadsesting}

(2) Thet en the basis of wepeuts f11od the tan
Sox the ecalendaw yoor 1937 was wesndited and vestated and




follawes
Salandex Teax 1027
Engive . Ineene m.'-.’ § 15,004,483
voaar T ulewies (Less 13, A
Business Allesstion 84.91937%
Now Touk Base 181,082.99
0% of chove tamed at R ’ 2,00.07
Salandex Xoan 1038
Entive Net Insens $884,018.950
Business Allesation 88.00355%
Now Yeuk Bese 230,196,950
Ten ot W2 o 13,760,801
Total Tam .u'mo“

Thet the fewegeing tanes wewe weaudited and wootnsed
and suiteed and s2eted eu Beossber 11, 1999, end eyplissticns
for vevision weve filed en Jasuawy 3, 1960)

(3) Thes the sampayer cpeustes vedis staticn WINS fuse
fes prineipel offiee end studise in New York City whese the
busedsssting cusnites; thet the tapayer meiatains & tvenenisver
site fn Lynduves, Wow Jevsey, fov the tvensmitting of its
pregnans)

(4) Thet Sestien 210.3 of Avsisle S of the Tam Law
zeads, fin pavs, #e flellove:

“The povticn of the entive net imsens of &

sanpayex 90 bo sllsested within the state shell be
dotounined by

» ascowtaining the pevesntage whish the
Wd‘&Wn*“nm
basis scsswding S0 the dﬂ:ﬂhu
conputation of 44 entive met fmseme, duwtng sweh




. "(C) sexviess pexformed within the
cuu. " e

(3) That Axticle 413(3) of the 9-A Reguletions

reads, in pext, as follows:

"Whexe a lwmp sum Lis received by the
texpayexr in paymewt for sexviees within end withewt
New York, the amoumt attributable to services withia
mrmuuuuum-mm«m
relative valuns of, ox smounts of Cime spent in the
\nmu.mmmommumm
York, ox by souns othex veascwasble methed.”

Upen the fovegoing findings and wpem all of the
evidence presented, it is hevedy

IETERINE Dy

(A) m:uunoma/&mmum«m
time sales m«nmm&:umuumnf
York, the veceipts frem such ssles axe vevised te e slle-
cation on the ratie of tetal dollay valus of zents paid, N
resl and persensl preperty ownsd, and wagss of cupleyess
vithin and without New York;

(3) That the tanes for the privilegs years enfed
Mzn.nnmmn.uumnuuMu.'

follows: - "
Ieeswbex 31, 1937 N
\

Eative Nat Incoms $ 10,804.43
Plus Officexs’ Salaries (lLass $13,000)

Thizd Mintiwum Bese + AR
Business alloesation 77.43524%

Allecated to Bew York , 137 .'m.n "
te

Tax . 'gmt

Entive Net Income $204,231 .42

Business allecation 00.50911% ' |

Allosated teo New York 228,033.18

Rete ]

Tan u;’ua"

Plus Subsidiaxy Capitsl Tax




o fe

(C) Thet the vessttlied tanes & wet fncinde
tenes ox other shavges which ave net legally éwe.

MIER Albany, New Tesk

this st day of Morch, 1986,
TIR SEASE TAX OROIESIN

/s/ JOSEPH H. iﬁix

/s/ IRA J. PALESTIN

/s/ JAMES R. MACDUEF



